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1. Land tenure terms

Theterm*“tenure’ comesfrom English
feudaism. After their conquest of
England in 1066, the Normans declared
all previousland rightsvoid and re-
placed themwith grantsfromtheir new
monarchy. Derived fromalLatinterm
for “holding” or “possessing,” land
tenure meansthetermsonwhich
somethingisheld: therightsand obliga-
tionsof theholder. Land tenureisa
legal termthat meanstheright to hold
land rather than the smplefact of
holding land. One may have tenure but
may not have taken possession. Re-
sourcetenuredescribesrightsto land,
water, trees, and other resources.

With the emergence of capitaismin
England, landholdersstruggled to
reducethe obligationsunder their land
tenure. They forced the monarchy to
samplify the systeminto two basic
tenures: freehold and leasehold. (Fee
smpleand feesmpleabsoluteare
technical feuda termsand are practi-
caly synonymouswith freehold and
private ownership.) Under freehold,
land isheld free of obligationsto the
monarchy or state. Today, we usually
cal thisprivate ownership. Leasehold is
when land isrented by someone other
than the owner for aspecified period.

Property issaid to be abundle of
rights, snceit can have multiplerights
belonging to severd different personsor

groups.

A land tenure systemisall thetypes
of tenurerecognized by anational and/
or loca system of law taken together.
Inalocality, onemay find private
freehold of resdentia plotsand
farmland, leases and mortgages of
residentia propertiesand farms,
common property ingrazing land, and
loca or national government ownership
of parksand roads. Areaswith
digtinctivetenurearrangementsare
sometimesreferred to astenure niches.
A land tenure system cannot be
understood except inrelationship to the
economic, political, and social systems
which produceit and whichit
influences. Tenuresystemsare
characterized by country or type of
economic system, asformal (created by
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gatutory law) or informa (unwritten,
customary), and asimported or
indigenous.

Agrarian gtructureisthe pattern of
distribution of land among owners. This
structure may be unimodal, where most
land isowned by medium-sized
landowners, or bimodal, where most
land isheld by very large landholders
and very small landowners.

Land reform and tenure change

Tenurereform describeslegal reforms
of tenurewhether by the state or local
communities. Tenurereformisdifferent
fromland reform. Land reforminvolves
theredigtribution of landholdingsand
changesthe agrarian structure, while
tenurereformleaves people holding the
sameland, but with different rights.

Security of tenure canindicate that
thestateor other privateindividuals
cannot interferewith thelandholder’s
possession or use of land. Thetenure
itself may be short, for instance, alease
for onemonth, but if the leaseholders
can be certain that they will beableto
keep theland for the one month, then
thetenureissecure. Thisimplies
confidenceinthelega systemand lack
of worry about loss of one'srights. This
isthe narrowest usage of theterm,
common among lega professionds.

At the sametime, economistsoften
usethetermto includethe confidence
factor noted above and asecond
element: long duration. Onemonth’'s
tenurewould beinsecure becauseit is
50 brief. Thisrdatesto incentivesfor
investment. Thereason peoplewitha
one-year lease will not plant treesisthat
they have no expectation of being able
to usethewood. Security of tenure
relatesto thetime needed to recover
the cost of aninvestment. Whentenure
istoo short or too uncertain for most
investments, economists say that the
landholder lacks security of tenure.

A third way thetermisused adds
another element: arequirement of full

rightsintheland. Evenif thetenureis
securefor thelifetime of the holder and
inheritable by the children, it may be
insecure, for example, if it cannot be
freely bought and sold. Here, theterm
meansfull private ownership. This
usageiscommon among strong advo-
catesof private ownership.

Property

Property isaset of rightsand responsi-
bilities concerning athing; property dso
isthetermfor thething itsalf. Whenwe
want to makeit clear weareusing it in
the former sense, we often say property
rights.

Westernlaw recognizestwo basic
kindsof property. Oneisreal (Anglo-
Americanlaw) or immovable property
(European Civil Law). Thisisproperty
inland and attachmentsto land, like
treesor buildings. Thesecondis
persona (Anglo-Americanlaw) or
movable property (European Civil
Law), whichisproperty indl other
things. Different bodiesof law apply to
real and personal property.

Private property isheld by private
personsand includes property held by
legal persons, such as corporationsor
partnerships. Individua property can
indicatethat anatura rather than alegal
personisthe owner. Public property is
held by any level of government.

Common property

A commons (atermwith originsin
English feudalism) isanareaonwhich
all landholdersof alocdity have aright
to activitiessuch asgrazing stock or
gathering wood. Higtorically, thisisnot
aform of ownership but apattern of
legally guaranteed use: al membersare
freeto usetheland smultaneoudly.

In 1968, Garrett Hardin introduced
the concept of the“tragedy of the
commons.” A commons, he argued, will
inevitably be overused and degraded.
Thedegrading of theresourceis
inevitable because each user hasevery
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incentiveto use asmuch of theresource
aspossible. Inresponse, someresource
economistsand othersargued that a
commonsdid not involve unregulated
use. Commonslimit use because only
community members havearight to use
them. Many commonshaverules
limiting use (limiting the seasonsfor
grazing, limiting typesof livestock, etc.).
A new digtinction wasintroduced: open
accessrefersto alack of limitsonuse
of acommon resource; common
property refersto astuation where
thereare controlsover the use of the
resource. Common property isnot a
legd termand isnot so clearly defined
asmany other tenureterms.

Communal tenure in Africa/Asia

Communal land tenureisusedin Africa
and Asiato describetenurethat in-
volvesalarge amount of community
control over land use. Thecommunity is
regarded asowning theland, but it
allocatesland to itsmembersfor
cultivation. Themembers rightsareuse
rightsor usufructuary rights (or usu-
fruct). Thisimpliesalong-termright for
anindividua or household to useland
and may includeinheritancerights, but it
doesnot imply aright to sall theland. In
fact, the community may retaintheright
to redlocate landholdingsamong its
members. A communa land tenure
systemusualy includesboth userights
allocated to householdsor individuas
and also common property in other
resources. Thetermcommuna tenureis

not legal, but aterm developed by
western socia scientiststo describe
non-western property systems.

Common property and open access
areused in combination with other
terms: aresource may be described as
acommon property resourceor an
open accessresource, depending on
whether itsuseiscontrolled. Common
property management refersto how a
community managesitscommon
property. A common property ingtitu-
tion may describe an organization that
managesthe common property or the
common property tenure arrangement
itsdlf.

Access, holding, possession,
and prescription of land

Thesetermsdescribe stuationsrather
thanrules. Having accessmeansbeing
ableto make some use of theresource;
it isneutral about whether onehasa
legal right to usetheresource. Holding
and possession both mean that one has
control of the piece of land or resource.
Again, theseterms connote nothing
about whether that person hasalegal
right to hold or possesstheresource.

Possession, however, may have
legal consequences. If someone pos-
sessesland for along time, openly,
without theowner’spermission, and
behaveslikean owner, westernlaw will
accept the person asthe owner. Thisis
prescription, or prescriptive acquisition
of land. The prescription period (the
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period theland isrequired to be held
for precription) differsfrom country to
country but isgenerally 15-30 years.

Leases and tenancy

Leasehold involvesthe owner of land
giving it to someone elseto usetempo-
rarily inreturnfor rent. Leaseand
tenancy are synonymsfor leasehold. A

fixed amount for apecific period of
timeiscalled fixed rent. Or it may bea
share of the production of theland, in
which caseit iscalled sharerent. A
tenancy with afixed rent isafixed rent
tenancy, atenancy withasharerent is
caled asharetenancy, and farming land
leased under asharetenancy isshare-

cropping.

Sometypesof tenanciesare charac-
terized by their duration. A year-to-
year tenancy requiresrenewal each
year. Tenancy at sufferance meansthe

landlord can evict thetenant at any
time.

Mortgages

A mortgageisacontract that commits
land as security for aloan. Normally,
theland remainswith the mortgagor
until that personfailsto repay the debt.
Under possessory mortgage, the lender
takes possession of theland assoon as
the mortgageis made and holdsit until
the debt isrepaid. Oftenthereisno
interest on aloan secured by aposses-
sory mortgage because the borrower
can makeincomefromusing theland
given assecurity.

Land registration and cadastral
survey

Land registrationrefersto registration
of property rightsinland. Land regis-
tration systemrefersto theadministra-
tive sysemfor keeping and maintaining
thoserecordsthrough registration of
inheritancesand transactionsin land.
Land regigtrationisuseful inproving
titleswhen they are challenged and for
assuring aland buyer that the seller isin
fact the owner.

Under deed registration, title deeds
areregistered. Titledeedsarethe
contractstransferring ownership of
land. Under titleregigtration (also
known asthe Torrenssystem), the
state doesnot merely register deeds
and keep them availablefor ingpection
but makesalegally binding determina-
tion about who isthe owner and

guaranteesthat determination. Registra-
tion may be sporadic, inwhich case
each parcel isregistered separately and
voluntarily, often at theinitiativeand
expense of theowner, or it may be
systematic, inwhich caseall parcelsin
anareaare surveyed at the sametime,
compulsorily, and often without charge
to theowner.

Mogt syssemsof land registration
involveasurvey of theparcels. The
boundariesand location must be
determined and recorded in case of
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disputes. A cadastral survey producesa
cadastre or cadastral map that shows
parcelsand their ownersand can be
used asthe basisfor aland tax. A map
can berecorded on an aeria photo-
graphor onremote senang imagery. If
there has been ageodetic survey of the
region (whichtakesinto account the
curvature of the earth), there should be
ageodetic network, and thelocation of
the parcel can be established by
referenceto two pointsinthat network
that arevisblefromthe parcel. The
globa postioning system (GPS) locates
thepoint inrelation to orhiting satellites.

Holdings, parcels, and their
division

A holdingisall land held by ahouse-
hold or person, whether owned, leased,
or held on someother basis. A parcel is
aunit of land legally defined by its
acquistion asasingle contiguousunit,
sothat it isunder asingletitle. Thet title
can be ownership, lease, or some lesser
right. A field isacontiguous area of
land under auniform cropping pattern
withno legal implication. Plot issome-
timesused asasynonymfor parcel, but
it can also be used for anareawithina
parcel farmed by onefarmer whentwo
or morefarmerscontrol different parts
of aparcel.

Parcels can be broken into smaller
pieces. Thisprocess, which may occur
at inheritance by divisonamong heirsor
by sale of part of the parcel, iscalled
partition or subdivison. Fragmentation
exigswhenaholding conssts of severa
Separate parcels.

Inheritance of land

I nheritance (or succession) isthelegd
process by which land passesfroman
owner who hasdied to his’her heirs.
Theowner may before death have
executed awill and testament, which
specifiesheirs. If so, theinheritanceis
said to beatestate succession. If not,
theinheritanceissaid to beanintestate
succession.
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2. Glossary of tenure
terms

access. Theability to useland or
another resource.

agrarian structure: The pattern of land
digtribution among landowners.

agrarian reform: Our broadest term
for theattempt to change agrarian
sructure, which may includeland
reform, land tenure reform, and
other supportivereformsaswell as
reformof the credit system.

bimodal agrarian structure: A distri-
bution patternfor land inwhich
most land isowned by the largest
landholdersand the smallest
landholders.

bundle of rights: The several rightsthat
condituteatenure; dternatively, al
therightsbelonging to various
personsor groupsin apiece of
property.

cadastral survey: A survey that
determinesthe ownership, bound-
aries, and location of aparcel of
land.

cadastre (or cadastral map): A map
showing theresultsof acadastra
urvey.

co-owner ship: Joint ownership by
more than onelegal person.

common property: A commonsfrom
whichacommunity can exclude
nonmembersand over whichthe
community controlsuse.

common property institution: An
organization that managescommon
property; or the common property
tenurearrangement itself.

common property management:
Management of aresourceas
common property.

common property resource: A re-
source managed under acommon
property regime.

commons: Land or another natural
resource used Smultaneoudy or
seridly by the membersof a
community.

The attempt
to change
agrarian
structure
may include
land reform.

Land or other
resources can
be used
simultaneously
by community
members.
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creditworthy: Termused to character-
izeaborrower who isagood risk
for alender.

decedent: A deceased owner.
deed regidtration: Registration of title
deeds.

fee ssimple (or fee ssimple absol ute):
Archaictermsfor freehold, from
Englishfeuda tenureterminology.

field: A contiguousareaof land under a
common pattern of use or crop,
which may beaparcel or part of a
parcel.

fixed boundaries. Boundariesfixed by
referenceto pointsinageodetic
network.

fixed rent: A rent fixedincashor a
quantity of goods.

fixed rent tenancy: A tenancy for
whichtherent isfixed.

formal tenure system: A tenure system
created by statute.

fragmentation: The state of aholding,
congsting of severd separate
parcels.

freehold: Full private ownership, that is,
free of any obligationsto the state
other than payment of taxesand
observance of land use controls
imposed inthepublicinterest.

general boundaries. Boundaries
established by referenceto physica
featuressuch asariver or
hedgerow.

geodetic network (or grid): The
network of fixed points established
inageodetic survey.

geodetic survey: A survey that estab-
lishesanetwork (or grid) of points
ontheearth’'ssurface, taking into
account the curvature of that
surface, which points can be used
asreference pointsto establish and
reestablish thelocation of aparcel.

global positioning system(GPS): A
system of survey which establishes
and canreestablish pointsonthe
earth’ssurface by referenceto
orbiting satellites.

heir: A person entitled by law to inherit,
either by will or by scheme of
intestacy.

holding (verb): Having control of land
or another resource.

holding (noun): All theland held by a
household or personinwhatever
tenure.

immovable property: Property inland
and attachments (European Civil
Law).

imported tenure system: Tenure
system copied from another
country.

indigenoustenure system: Tenure
systemof local origin.

individual property: Property held by
anatural person.

informal tenure system: Unwritten,
customary tenure system.

inheritance: Thelegal processhby
which land or other property passes
fromadeceased owner to hisor
her heirs.

intestate succession: Aninheritance
under ascheme of intestacy,
applicable by law.

land reformt The attempt to change
and thereby improvethedistribution
of land among landholders.

land registration: Recordingina
register the ownership and other
property rightsin land (abroad,
genericterm).

land survey: Determining the bound-
ariesand fixing thelocation of a
parcel of land.

land tenure: Right(s) inland.

land tenure system: All thetenures
provided for by alegd system,
takentogether.

lease (verb): To makeacontract for
temporary use.

lease (noun): An agreement for tempo-
rary use by alessee, who paysrent
to thelessor (owner).

leasehold: Tenurefor aspecified period
for payment of rent, conferred by
the owner, whether stateor private.

lessee (or tenant): Personwho leases
inland.

lessor (or landlord): Owner who leases
out land.

mortgage: A contract by whicha
borrower commitsland as security
for aloan.
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mortgagee: Thelender who accepts
theland assecurity.

mortgagor: Theborrower who mort-
gagesland.

movabl e property: Property other than
real property (European usage).

open accessresource: A resourceto
which accessis open and uncon-
trolled.

open access. Use of acommons
without controls.

parcel: A contiguousareaof land
acquired asaunit under onetitle.

partition: Breaking up aparcel into
smadller parcels, by divisonin
inheritance or by sale of part of the
parcel.

property: A set of rightsand respons-
hilitiesconcerning athing, often
sated asrightsinathing, to show
they arerightsagainst everyone.

public property: Property held by any
level of government.

real property: Property inland and
attachments (Anglo-American
usage).

rent (verb): Theact of leasing.

rent (noun): Payment by atenant to a
landlord for temporary use of land
under alease.

resourcetenure Right(s) inland and
other resourcesincluding water and
forests.

A tenant
may rent
temporary
use of the
land.

personal property:
Property other
than red property
(Anglo-American
usage).

plot: A synonymfor
parcel; also used
toindicatea
piece of land
withinaparcd
managed by
someoneother
thanthe parcel
owner.

possession: Having
control of land or
another resource.

POSSESSOry mort-
gage (or anti-

chress): A
mortgage under whichthelandis
held by thelender until theloanis
repaid, usudly inlieu of interest.

prescription period: Theminimumtime
that land must be held to acquireit
by prescription, usually intherange
of 15-30 years.

prescription (or prescriptive acquisi-
tion): Acquiring ownership of land
by possession over along period of
time, whichisopen and without
permission of the owner and during
which the possessor actsasif she
werethe owner.

private property: Property held by
private persons, naturd or legal.
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scheme of intestacy: The hers, their
priority, and their shares, as speci-
fied by law for casesinwhichthere
isnowill or willsare not permitted.

security of tenure (or tenure security):
Tenure held without risk of loss,
dternatively, tenure held without
risk, and for along time (preferred
useof theterm); dternatively,
tenureresembling full private
ownership.

security: Property of the borrower
promised to thelender if theloanis
not repaid ontime.

sharetenancy: A tenancy withashare
rent.

A tenant
may pay a
share of
production
as rent.
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sharerent: A rent consisting of a
percentage of the production of the
land.

sharecropper : A tenant paying ashare
rent.

sharecropping: Farming land asa
tenant under asharerent.

sporadicregistration: Registration of a
parcel separately fromothersinthe
area, voluntarily and generally at the
initiative and expense of the owner.

tenure Right(s) inalandholder’s
resource.

testate success on: Aninheritance
under awill.

tenureniche: Anareawithadistinctive
tenurearrangement, usualy related
to the particular useto whichthe
land ispui.

tenurereform: Theattempt to alter and
so improvetherulesof tenure.

title deed: Thecontract trandferring
ownership (title) to land.

sguatter: Someonewho occupiesland
without any legd authority.

subdivision: Breaking up aparcel into
smadller parcels, by divisonin
inheritance or by sale of part of the
parcel.

succession: Thelegd processby which
land or other property passesfrom
adeceased owner to hisor her
heirs.

systematic registration: Registration of
all parcelsinan areaat thesame
time, usualy compulsorily and
thereforewithout chargeto the
owner.

tenancy year-to-year: A tenancy that
the partiesmust agreeto renew
eachyear.

tenancy at sufferance: A tenancy that
can beterminated by thelandlord at

anytime.
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titleregistration: A land registration
that confersaguarantee of thetitle
by the government.

Torrenssystemregistration: Title
registration named for itsoriginator,
theAustralian Robert Torrens.

unimodal agrarian structure: A
digtribution patternfor land inwhich
most land isowned by holderswith
average-szed holdings.

usufructuary rights (or usufruct):
Individual or household rightsof use
whichexist under communal tenure
sysems.

will (or will and testament): A docu-
ment executed by the owner before
hisor her death, specifying heirs
and what portion of the estate each
isto receive, after debtsare paid.
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